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U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 141 and 171 
(T.D. 88-7) 
CUSTOMS REGULATIONS AMENDMENTS RELATING TO 
LIENS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: The Tariff Act of 1930 authorizes Customs officers to 
refuse to permit delivery of certain merchandise when notified in 
writing of the existence of a lien for freight, charges, or contribu- 
tion in general average until proof has been produced that the lien 
has been satisfied or discharged. The Trade and Tariff Act of 1984 
amended the Tariff Act of 1930 to allow licensed customs brokers to 
file a lien for freight, charges, or contribution in general average to 
the same extent that a carrier may file such a lien. This document 
amends the Customs Regulations to implement the statutory 
provisions. 


EFFECTIVE DATE: March 21, 1988. 


FOR FURTHER INFORMATION CONTACT: Jerry Laderberg, En- 
try, Licensing and Restricted Merchandise Branch (202-566-5765) 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 564, Tariff Act of 1930, as amended (19 U.S.C. 1564), pro- 
vides that whenever a Customs officer is notified in writing of the 
existence of a lien for freight, charges, or contribution in general 
average upon any imported merchandise sent to the appraiser’s 
store for examination, entered for warehouse or taken possession of 
by him, he will refuse to permit delivery thereof from the public 
store or bonded warehouse until proof is produced that the lien has 
been satisfied or discharged. 

For purposes of § 564, § 141.112(a\(1), Customs Regulations (19 
CFR 141.112(aX(1)), defines “freight” to mean the carrier’s charge 
for the transportation of the goods from the place of shipment in 
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the foreign country to the final destination in the U.S. “Charges” 
are defined in §141.112(a)(2), Customs Regulations (19 CFR 
141.112(a\(2)), to mean the charges due to or assumed by the claim- 
ant of the lien which are incident to the shipment and forwarding 
of the goods to the destination in the U.S., but does not include the 
purchase price, whether advanced or to be collected, nor other 
claims not connected with the transportation of the goods. Section 
141.112(aX(3), Customs Regulations (19 CFR 141.112(a\8)), defines 
“general average” as the liability to contribution of the owners of a 
cargo which arises when a sacrifice of a part of the cargo has been 
made for the preservation of the residue or when money is expend- 
e¢ to preserve the whole. A lien for contribution in general average 
caly arises from actions impelled by necessity. 

A customs broker is a person licensed by Customs under the pro- 
visions of § 641, Tariff Act of 1930, as amended (19 U.S.C. 1641) and 
Part 111, Customs Regulations (19 CFR Part 111), to transact Cus- 
toms business on behalf of importers and other persons. Section 
212(b\7), Trade and Tariff Act of 1984, Pub. L. 98-573, amended 
§ 564 by adding a sentence to that provision which states that the 
section will apply to licensed brokers who otherwise possess a lien 
for the purposes stated in § 564 upon merchandise under the stat- 
utes or common law, or by order of any court of competent jurisdic- 
tion, of any state. By virtue of this provision Congress has autho- 
rized brokers possessing a lien for freight, charges, or contribution 
in general average upon merchandise held by Customs to file. that 
lien with the proper Customs officer so that the merchandise will 
not be released from Customs custody until the lien is satisfied or 
discharged. 

Prior to the passage of the Trade and Tariff Act, § 564 had been 
limited to liens filed by carriers or their agents. By amending § 564, 
Congress specifically provided that brokers may file liens with Cus- 
toms for the purposes stated in the law. 

On February 25, 1986, Customs published a notice in the Federal 
Register (51 FR 6555), soliciting comments regarding a proposal. to 
amend Parts 141 and 171, Customs Regulations (19 CFR Parts 141, 
171), to implement the statutory provisions. 

Because the Tariff Act of 1930 was amended to place brokers in 
the same position as carriers with respect to filing liens, Customs 
proposed to define “claimant” in a new § 141.112(a)(4), Customs 
Regulations (19 CFR 114.112(a)(4)), as a carrier, customs broker or 
the successors or assigns of either. In addition, Customs proposed to 
amend § 141.112(a\1), Customs Regulations (19 CFR 114.112(a\1)), 
which defines “freight,” by removing the reference to the “carrier’s 
charge” and substituting, in its place, the word “charges” without 
any reference to whose charges they might be. Customs further pro- 
posed to amend §141.112(b), Customs Regulations (19 CFR 
114.112(b)), relating to notice of lien, and § 114.112(d), Customs Reg- 
ulations (19 CFR 114.112(d)), relating to merchandise entered for 
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immediate transportation, to remove the reference to the carrier 
signing the notice of lien and filing the notice of lien and substitute 
a reference to the claimant. 

Finally, Customs proposed to correct. certain clerical errors in 
§ 171.44, Customs Regulations (19 CFR 171.44), relating to satisfac- 
tion of liens on forfeited property authorized for official use. Section 
171.44 refers to the “satisfaction of liens for freight charges and 
contributions in general average.” Customs proposed to place a com- 
ma between the words “freight” and “charges” to reflect the statu- 
tory language and eliminate any confusion or limitation on the type 
of charges covered. Also, it was proposed to remove the “s” from the 
word contributions. 


ANALYSIS OF COMMENTS 


All of the five comments received in response to the notice were 
from brokers or brokers’ associations. 

Two commenters indicated that claims for charges against mer- 
chandise which had previously been released from Customs custody 
should be extended to merchandise owned by the same importer 
and which subsequently came into Customs possession. In other 
words, these commenters suggested that 19 U.S.C. 1564 is to be con- 
strued as encompassing general rather than specific liens. 

Customs has not previously interpreted the statute to encompass 
general liens. In this regard, Headquarters Ruling Letter 218199 R, 
dated December 23, 1985, specifically indicates that 19 U.S.C. 1564 
does not encompass general liens. Moreover, nothing in either the 
wording of the statute (either prior or subsequent to its most recent 
amendment), or in the scant legislative history regarding the 
amendment (Hearings Before the Committee on Ways and Means 
on Miscellaneous Tariff and Trade Bills, 98th Cong. 662 (November 
15, 1983 and June 21, 1984)) indicates a Congressional intention 
that the statute encompass general liens. In this regard, general 
liens are not normally viewed favorably under the laws, and are 
usually held to exist only where specifically provided for by applica- 
ble language. Accordingly, it is our opinion that the statute in ques- 
tion encompasses only specific liens. 

Three commenters requested that we interpret the statute in 
question to encompass liens for services, such as brokerage fees and 
fees charged for the use of a broker’s bond. However, 19 U.S.C. 1564 
is limited to liens for “freight, charges, or contribution in general 
average,” all of which have previously been defined in 19 CFR 
141.112. The types of fees sought to be included under the statute 
(e.g., brokerage and bond charges) are clearly not either “freight” or 
“contribution in general average” as defined in 19 CFR 141.112(aX1) 
and (3). Therefore, if such fees are encompassed within this statute, 
they fall under the category of “charges” which are defined in 19 
CFR 141.112(a\2) as: 
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[TJhe charges due to or assumed by the claimant of the lien 
which are incident to the shipment and forwarding of the goods 
to the destination in the U.S., but does not include the purchase 
price, whether advanced or to be collected, nor other claims not 
connected with the transportation of the goods. 


In our opinion, the interpretation suggested by the commenters 
would expand the definition of “charges” to include almost all mon- 
ies expended for services incurred in connection with the importa- 
tion of merchandise. In fact, the suggested interpretation would be 
redundant in that the definition would encompass those items al- 
ready included under 19 CFR 141.112(a\(1) and (3). Rather, we inter- 
pret the definition of “charges” to extend only to fees for services 
which are not freight, but which are nevertheless incident to the 
transportation of the merchandise (e.g., packing charges). Brokerage 
fees and charges for the use of a broker’s bond are clearly not inci- 
dent to the transportation of merchandise, even though they may 
accrue in connection with the importation of merchandise. See also, 
the description of “charges” in 19 CFR 141.86(a\(8). 

Finally, we note that had Congress wished to include brokerage 
charges for the use of a bond in 19 U.S.C. 1564, it surely would have 
used other language. The language which was added references on- 
ly “the purposes stated above,” and does not expand the scope of the 
charges for which liens are to be accepted. This position is sup- 
ported by the previously cited legislative history of the amendment, 
which indicates that the amendment was meant only “to reverse an 
administrative ruling which has unjustly prohibited customs bro- 
kers from filing notice of lien * * * if the broker has paid freight or 
other charges on such merchandise.” For the reason cited above, we 
are of the opinion that fees for brokerage or the use of broker’s 
bonds are not currently encompassed within 19 U.S.C. 1564. 

One commenter suggested that goods in transit, and which have 
not been physically released by Customs to a carrier, but which are 
still technically in Customs custody should be subject to a lienor’s 
claim under 19 U.S.C. 1564. Section 141.112(e\(1), Customs Regula- 
tions (19 CFR 141.112(e)(1)), clearly indicates that notices of liens 
may be filed before the merchandise is released from Customs cus- 
tody. Also, § 141.112(d), Customs Regulations (19 CFR 141.112(d)), 
indicates that notice of liens may be filed when merchandise is mov- 
ing on immediate transportation entries. 

After further review of the proposal, and analysis of the com- 
ments received in response to the proposal, Customs has determined 
that the amendments should be adopted as proposed. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
defined in § 1(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 
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REGULATORY FLexipiuiry Act 


Pursuant to the provisions of the Regulatory Flexibility Act (6 
U.S.C. 605(b)), it is certified that the amendments will not have a 
significant economic impact on a substantial number of small enti- 
ties. Accordingly, the amendments are not subject to the regulatory 
analysis requirement of 5 U.S.C. 603 and 604. 


DraFTING INFORMATION 


The principal author of this document was Harold M. Singer, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 


List or Sussects IN 19 CFR Parts 141 anp 171 
Brokers, Customs duties and inspection, Imports, Liens. 


AMENDMENTS TO THE REGULATIONS 


Parts 141 and 171, Customs Regulations (19 CFR Parts 141, 171), 
are amended as set forth below. 


PART 141—ENTRY OF MERCHANDISE 


1. The general authority citation for Part 141 continues to read 
as follows: 


Authority: 19 U.S.C. 66, 1448, 1484, 1624. 


2. Section 141.112(a\(1) is amended by removing the words “carri- 
er’s charge” and inserting, in their place, the word “charges”. 

3. Section 141.112(a) is further amended by adding a new para- 
graph (4) to read as follows: 


§ 141.112 Liens for freight, charges, or contribution in gener- 
al average. 


(a) s* ¢ 

(4) Claimant. “Claimant” means a carrier, customs broker or the 
successors or assigns of either. 

4. Sections 141.112(b) and (d) are amended by removing the word 
“carrier” and, in each instance, inserting, in its place, the word 
“claimant”. 


PART 171—FINES, PENALTIES, AND FORFEITURES 


1. The general authority citation for Part 171 continues to read 
as follows: 


Authority: 19 U.S.C. 66, 1592, 1618, 1624. 
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2. Section 171.44 is amended by placing a comma after the word 
“freight” in the second sentence of the paragraph and by removing 


the letter “s” from the word “contributions”. 
Micuaet H. Lane, 


Acting Commissioner of Customs. 


Approved: February 5, 1987. 
Francis A. Keatine II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 19, 1988 (53 FR 4961)} 


ERRATUM 
- (TD. 87-95) 
FOREIGN CURRENCIES 


Damty Rates For Countries Nor oN QUARTERLY LIST 


In Customs BuLLetTiIn, Volume 21, No. 31, dated August 5, 
1987, T.D. 87-95, the rate for the South Korean won for June 


30, 1987 was listed incorrectly. Listed below is the correct 
rate. 


South Korea won: 
June 30, 1987 $0.001231 


(LIQ-03-01 S:COM CIE) 
Dated: February 8, 1988. 


ANGELA DeGAETANO, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 
Proposed Rulemaking 


PROPOSED RULE RELATING TO PROCEDURES FOR CLEAR- 
ANCE OF CARGO CARRIED BY EXPRESS CONSIGNMENT 
OPERATORS OR CARRIERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Extension of comment period. 


SUMMARY: This notice extends the period of time within which in- 
terested members of the public may submit comments concerning a 
proposal to amend the Customs Regulations relating to the informal 
entry procedures applicable to the entry and clearance of cargo car- 
ried by the various entities which comprise the express consign- 
ment industry. On December 16, 1987, Customs published a notice 
in the Federal Register (62 FR 47729), proposing to add a new Part 
128 to the Customs Regulations, (19 CFR Part 128), to set forth re- 
vised special informal entry procedures applicable to the express 
consignment industry which recognize the needs of this growing in- 
dustry. The proposed new regulations would incorporate the cur- 
rent provisions of §§ 143.21(1) and 143.29, Customs Regulations (19 
CFR 143:21(1), 143.29), with the following modifications. They pro- 
vide for the filing of a written application and a process for Customs 
approval of express consignment and hub facilities; establish ad- 
vance manifest requirements; establish bond requirements; general- 
ly raise the informal entry ceiling to $1250 for those qualifying to 
use the procedures; eliminate the distinction between shipments 
valued at $250 or less and those valued in excess thereof; raise the 
value level of shipments which must be segregated if an advance 
manifest is used, from $5.00 to $25.00; streamline informal and for- 
mal entry procedures; require all entry numbers be furnished to 
Customs in a Customs approved bar coded readable format; and per- 
mit the district director to waive production of entry documentation 
in certain cases. The district director’s authority to require the con- 
solidation of shipments under one entry would be extended. These 
amendments would further promote uniform, fair, and consistent 
treatment of the various courier and express services and make the 
procedures available to all operators, carriers, and other entities 
that can meet the criteria, while at the same time better assuring 


7 





8 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 9, MARCH 2, 1988 


the protection of the revenue in accord with all applicable laws and 
regulations. 

Comments on this proposal were to have been received on or 
before February 16, 1998. Customs has received a request to extend 
the comment period an additional 30 days. In view of the complexi- 
ty of issues involved we agree that some additional time for the 
preparation of responsible comments is appropriate. We, however, 
note that the proposal has been pending almost 60 days and that 
the processing of express consignment shipments is causing a signif- 
icant impact on Customs resources and our ability to properly dis- 
charge our responsibilities. Accordingly, we are granting a limited 
extension of time to submit comments. 


DATE: Comments are requested on or before March 1, 1988. 


ADDRESS: Comments may be submitted to and inspected at the 
Regulations and Disclosure Law Branch, U.S. Customs Service, 
Room 2324, 1301 Constitution Avenue, NW., Washington, D.C. 
20229. 

All comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), 
§1.4, Treasury Department Regulations (31 CFR 1.4), and 
§ 103.11(b), Customs Regulations (19 CFR 103.11(b)), between 9:00 
a.m. and 4:30 p.m. on normal business days, at the above address. 


FOR FURTHER INFORMATION CONTACT: Operational aspects: 


Vincent Dantone, Office of Inspection and Control (202) 566-5354; 
Legal aspects: Ken Paley, Entry Rulings Branch, Office of Regula- 
tions and Rulings (202) 566-2938 or (202) 566-5856. 


Dated: February 12, 1988. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, February 19, 1988 (53 FR 4998)] 
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